
FOREIGN TDY OVERTIME GRIEVANCE RESOLUTION

Unbeknownst to NAAE, the Agency in recent years has taken subtle steps to minimize the costs it transfers to private "stakeholders" when PPQ Officers perform foreign-country preclearance functions while serving on foreign TDY assignment.  Overtime costs are perceived as one of those big-ticket items.  When one PPQ Officer, approximately a year ago, complained about not receiving any CTT or proper Title 7 overtime pay on his foreign TDY assignments, NAAE filed a class-action grievance for him and all similarly situated PPQ Officers.  The class-action grievance sought back pay and reaffirmation that the premium-pay provisions of APHIS Directive 402.3 and USDA Department Manual Chpt. DPM-550 apply and will continue to be applied to all foreign TDY assignment pay, including CTT, time-and-one-half, double time for Sunday work, night-time differential, etc.

The Agency denied the Union's class-action grievance on a number of grounds, including on the novel theory that NAAE's Collective Bargaining Agreement (the "Red Book") does not authorize class-action grievances.  More disconcerting, however, was the Agency's position on the merits:  APHIS/PPQ Management asserted the grievance lacked merit because APHIS Directive 402.3 does not apply to PPQ Officers working on foreign TDY assignments – according to the Agency, they are not entitled to any overtime, CTT, or Sunday premium pay while on foreign TDY.  The NAAE response was two-fold: 402.3 has always applied and been applied to foreign TDY work, and, if the Agency wants to discontinue this past practice of observing 402.3, it must give NAAE advance notice of the plan to make this change along with the opportunity to negotiate before implementing the change, something the Agency has not done here.

Unable to resolve our differences in the informal grievance setting, NAAE invoked arbitration, requesting an independent third party, selected by the Union and the Agency, to decide this dispute.  At the suggestion of the Agency, NAAE agreed to a voluntary intermediate step, submitting their dispute to a third-party mediator to see whether he or she could bring the parties closer together before sending them off to arbitration, an expensive, lengthy, and uncertain procedure that could drag on for years.

In a further effort at good-faith resolution and at narrowing the issues of contention before turning to mediation and arbitration, NAAE and the Agency agreed to exchange written explanations of their respective legal and factual positions.  This exchange made it clear that although fundamental differences remained, it might be possible for the two parties to "negotiate" a settlement of their conflicting positions, and thus of the grievance itself, without resorting to arbitration.  NAAE agreed.  So did the Agency.  NAAE was pleased to learn the Agency had retained the former General Counsel of the FLRA, David Feder, as its special counsel to provide legal advice on this matter as it began the negotiating process.  NAAE and its negotiating team (Mike Randall and Kim Mann) soon became comfortable with Mr. Feder and the reasonable positions he took in attempting to negotiate a settlement on behalf of the Agency.  He, in effect, ended up brokering a settlement that seemed fair and equitable to both sides, the Union and the Agency. 

In mid-March 2009, NAAE and the Agency did reach a final settlement of the foreign TDY grievance.  The settlement agreement was signed April 15, 2009 and has the following major provisions, applicable only to defined foreign TDY assignments:

1. NAAE drops its class-action grievance;

2. Agency does not admit it has done anything wrong and will not require employees to refund any foreign TDY overtime payments received from the Agency;

3. Agency will pay CTT on all future call-out overtime assignments, for all Sunday work, and for all overtime assignments resulting from breaks in service of 65 minutes or more;

4. CTT will be paid for two hours (not the one hour currently specified in the CTT regulations) for all call-out overtime and one hour for all Sunday and break-in-service overtime;

5. None of the overtime or CTT pay will be capped at GS-10, Step 1 pay;

6. Agency will pay overtime, including for all work on Sundays, at the rate of 150% of the employee's hourly salary rate (i.e. time-and-one-half);

7. All other premium pay provisions of Directive 402.3 will continue to apply;

8. Agency will provide all employees and supervisors involved in foreign TDY assignments advance written notice, jointly developed by NAAE and the Agency, of employees' premium-pay rights and benefits while serving on foreign assignment; and

9. The negotiated settlement provisions apply only to future foreign TDY work and only to work involving non-military pre-clearance (inspection and treatment) of plants, plant products, commodities, and conveyances, performed in a foreign country.

Also as part of the settlement, the Agency agreed to pay the principal named grievant a sum of money representing roughly his lost CTT pay, with interest, while serving on foreign TDY assignments.

NAAE understands the Agency will have to issue a new directive to cover foreign TDY assignments, but will not have to amend its CTT regulations, published in 7 CFR § 354.2, to include the special negotiated CTT provisions applicable to foreign TDY preclearance overtime.

From the Union's perspective, the result of the grievance process in this case, while not perfect, was fair and reasonable under these circumstances.  It was achieved relatively quickly and inexpensively.  It would not have been possible without the good-faith efforts and expertise of David Feder, the Agency's special counsel, and the sincere desire of Agency Labor Chief Beth Blackwood and her team, including Mike Lidsky (APHIS legal counsel), Ron Dale, and Peter Brownell, to treat the Union fairly and with respect and to achieve a settlement that would work well in practice for all sides.  The Union greatly appreciates this attitude and tried to reciprocate during the course of reaching settlement here.  It sincerely hopes these gains in mutual understanding and respect will carry over to other joint efforts to address future disputes that always seem to bubble up from the field and in Washington, DC.


