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August 15, 2005
To:
NAAE Executive Committee and

All CBP Legacy Agriculture Employees

Re:
Court Blocks New DHS Personnel System Regulations
Dear Ladies and Gentlemen:

On August 12, 2005, Judge Collyer of the U.S. District Court for the District of Columbia issued a decision partially overturning DHS’s new personnel system regulations governing CBP and other agencies within DHS.  The decision of Judge Collyer represents a significant victory for NAAE and the other two major unions, NTEU and AFGE, that challenged those regulations.  Below is a summary of the Court’s opinion.
The Court issued an injunction prohibiting DHS from implementing Subpart E of its new regulation.  Subpart E deals with Labor-Management Relations, including new provisions purporting to limit collective bargaining, to create a new internal Homeland Security Labor Relations Board, to limit the authority of the Federal Labor Relations Authority (“FLRA”) to review Agency decisions, and to narrow the definitions of an unfair labor practice and what is grievable and how grievances are processed, among other things.  The Court focuses its criticism on the provisions dealing with collective bargaining.  It concludes that because Management, under various devices provided for in the new regulations, could effectively override (i.e., veto) any collective bargaining agreement reached between Agency and unions negotiators, the new regulations fail to preserve collective bargaining rights as Congress had directed when it passed the Homeland Security Act.  
Even though Judge Collyer finds only two aspects of Subpart E to be legally flawed, she enjoins the Agency from implementing all of Subpart E because she is unsure whether the unobjectionable pieces of Subpart E are too intertwined with flawed aspects to separate them out.  However, the Court offers the Agency the opportunity, which I anticipate it will accept, to come back to the Court with a request to modify or narrow the injunction, consistent with the decision of the Court.  This opportunity is significant because the Court specifically recognizes in her opinion the Agency legally may limit the topics of negotiations to employee-specific terms of employment affecting discipline, discharge, and promotion and could limit negotiations over “appropriate arrangements” to a timeframe that begins only after DHS takes action to make the changes.  (These are the very limitations DHS imposed upon negotiations in its new regulations.)  The Court also notes that DHS has the legal authority to create the Homeland Security Labor Relations Board and to confer upon it broad authority to review decisions of the Agency and employee complaints.  
Judge Collyer also enjoins the Agency from implementing Section 9701.706(k)(6) of Subpart G.  This section purports to drastically limit the power of the Merit Systems Protection Board  (“MSPB”) to mitigate or lessen penalties the Agency imposes on employees for misconduct.  The new regulations seek to limit MSPB to mitigating the penalty only when the Agency’s penalty “is so disproportionate to the basis for the action as to be wholly without justification.”  The Court rules this limitation would create an unfair standard of review, and the Homeland Security Act requires all modifications of MSPB authority to be fair to the employees as well as efficient and expeditious.
Except to the extent the Court enjoins the Agency from implementing its new Personnel System regulations, those regulations go into effect today, August 15, 2005.  Significantly, the Unions did not challenge in court the legality of Subpart D of the regulations, provisions implementing the “pay for performance” component of the new regulations.  (As you are aware, the Agency previously announced delays in implementing the pay-for-performance provisions.)  Nor did the unions challenge the provisions in Subpart D creating pay bands and other classification changes.  Likewise, the Court leaves untouched the new provisions in Subpart F dealing with adverse actions and mandatory removal offenses.  Accordingly, the provisions found in Subparts A, B, C, D, F, and G (except limitations on MSPB authority to mitigate) all become effective August 15 and are immediately implementable.  
Without doubt, the decision from Judge Collyer is an important, significant victory for the Unions, but the battle is not over.  Both sides, the Unions and the Agency, are entitled to appeal the decision of Judge Collyer.  That appeal would be filed with the U.S. Court of Appeals for the District of Columbia.  While the Agency has suffered a significant blow, it is uncertain whether the Agency will appeal.  Instead, it may accept the Judge’s invitation and attempt to craft a new proposed order for the Court far more narrowly describing the scope of the injunction regarding collective bargaining.  If the Agency chooses this route, the Unions will have an opportunity to attack the Agency’s proposed narrower order.  The Agency also could, at the same time, file an appeal with respect to that segment of the Judge’s decision enjoining enforcement of the collective bargaining provisions and the Agency’s limitations on the authority of MSPB to mitigate penalties.  Politics may dictate DHS and OPM pursuing both courses of action.
From the Unions’ perspective, a decision will be made quickly, perhaps as early as today, as to whether they elect to file an appeal of their own.  While the Unions did “lose” a small portion of their legal challenge (dealing with an attack upon the Agency regulation seeking to control MSPB’s authority and procedures), the Unions reasonably could conclude this set-back is too minor and too difficult to overturn to warrant filing an appeal.
You should expect to see widespread coverage of Judge Collyer’s decision in the press.  Much of it will be slanted, and much of it will be erroneous, at least in part.  If you have any questions about the Court’s decision and its effect upon you, Legacy Agriculture, or NAAE, please let us know.  Clearly, the last chapter of this story has not been written: events will move very quickly over the next few days and weeks.  

Sincerely,
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Kim D. Mann

KDM/snp
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