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PETITIONER NATIONAL ASSOCIATION OF
AGRICULTURE EMPLOYEES’ APPLICATION FOR REVIEW
Pursuant to the regulations of the Federal Labor Relations Authority (“Authority”), 5 CFR § 2422.31, the National Association of Agriculture Employees (“NAAE”), petitioner, submits its application for review of the Regional Director’s Decision and Order, dated October 7, 2005 (not received until October 13, 2005), in the captioned proceedings (“D&O”).  
NAAE seeks review of the Regional Director’s findings that CBP Agriculture Specialists whom NAAE represents are not “professional employees” within the meaning of the Statute, 5 U.S.C. § 7103(a)(15), and that CBP Agriculture Specialists and Technicians whom NAAE represents do not constitute separate “appropriate units” within the Bureau of Customs and Border Protection (“CBP”) within the meaning of the Statute, 5 U.S.C. § 7112(a).
SPECIFICATIONS OF ERROR
I. Agriculture Specialists Are “Professional Employees” Under the Statute, 5 U.S.C. § 7103(a)(15).

A. The Regional Director Erred In Reversing, Without Acknowledging or Rationalizing, Decades Of Authority and Agency Recognition That Agriculture Specialists Are Professional Employees.


Petitioners NAAE asks only that the Authority permit NAAE to continue to represent the same employees it has always represented since its inception as a federal-sector union, approximately 33 years ago.  See Auth. Ex. 1(a), Ex 5.  During this entire time span or at least since April 21, 1976, the Authority and APHIS/PPQ have recognized NAAE as the exclusive representative of all professional Plant Protection and Quarantine Officers (“PPQ Officers”).  Tr. 234; Auth. Ex. 1(a), Ex. 5.
/  The approximately 1,300 PPQ Officers who were forceably “transferred” from USDA’s Animal and Plant Health Inspection Service, Plant Protection and Quarantine unit (“APHIS/PPQ”) to CBP on March 1, 2003 are the same PPQ Officers NAAE has always represented as professional PPQ Officers pursuant to the certificates and amended certificates of representation issued by the Authority.
On the date of their transfer to CBP, March 1, 2003, CBP renamed the job title of the 1,300 former PPQ Officers, calling them “AQI Inspectors,” but without changing their duties or status as professional employees in the GS-436 series.  One year later, CBP again re-titled the “AQI Inspectors,” renaming them “CBP Agriculture Specialists,” again without changing their duties.  Tr. 913; D&O at 25-26.  Because they were no longer in APHIS/PPQ, they lost their eligibility for federal employment in the single-agency GS-436 series.  CBP placed them in the existing General Biological Science series, GS-401.  See NAAE Ex. 3.  

From the moment the GS-401 “CBP Agriculture Specialists” f/k/a “AQI Inspectors” f/k/a “PPQ Officers” transferred to CBP, NAAE represented, or more accurately continued to represent, them under its amended certificate of representation the Authority issued NAAE on December 18, 1985.  That certificate, like the earlier one issued in April 1976, recognizes NAAE as the exclusive representative of all professional Plant Protection and Quarantine Officers, with the usual management and statutory exceptions. Auth. Ex. 1(a)(Ex. 5).  All 1,300 PPQ Officers who transferred to CBP as “AQI Inspectors” moved to CBP as GS-9s and were upgraded to GS-11s shortly after CBP renamed them “CBP Agriculture Specialists” and placed them in the GS-401 position (Tr. 1608-09), but, at all times, they have been designated as “professional PPQ Officers” for purposes of coverage under NAAE’s certificates of representation.
The Regional Director’s D&O exhibits little or no knowledge of the representational history of the CBP Agriculture Specialists.  The extent of this apparent knowledge is confined to an awareness that, at the time of the hearing, NAAE represented Agriculture Specialists as professional employees under its certificate to represent professional PPQ Officers:  the D&O mentions only that the Authority recognized this employee unit as being comprised of professional employees in the context of the Authority issuing NAAE a unit clarification and an “update” of NAAE’s representation certificate, first on November 25, 2003 and again on March 24, 2004.  D&O at 4.  See Tr. 265-67.  The D&O fails to acknowledge that NAAE’s representation of the Agriculture Specialists as professional employees dates back to the time when they first entered CBP, March 1, 2003.  More significantly, the D&O discussion of the professional status of Agriculture Specialists (D&O at 36-38) makes no reference to the uncontroverted record evidence establishing that NAAE has, for three decades preceding March 1, 2003, represented these same employees, currently denominated “Agriculture Specialists,” as professional PPQ Officers and has done so under the same amended certificate of representation the Authority issued in 1985 as well as its predecessor, the original certificate issued in April 1976.
This history of nearly 30 years of uninterrupted Authority recognition of the PPQ Officer, now the Agriculture Specialist, as a “professional employee” provides the backdrop for understanding why the Authority must reverse the Regional Director’s Decision and Order upon review.  Oblivious to this history, the Regional Director completely ignores the critical lengthy period of acceptance of the “professional” status of the PPQ Officer/Agriculture Specialist by PPQ and CBP, the two agencies that have employed them, and by the Authority, the very agency Congress charged with distinguishing between “professional” and “non-professional” employees for union representational purposes.
/  The Regional Director steers blindly into unchartered waters, wiping out this history of recognition with a meager 2½-page discussion of the statutory criteria of 5 U.S.C. § 7103(a)(15) and of selected asserted “facts” pertinent to the professional status of the CBP Agriculture Specialist.  D&O at 36-38.  Not once does he mention this history or offer any explanation as why the Authority should jettison its recognition of their status as “professional employees.”  He does not even discuss what if anything has changed about their educational qualifications or their duties that could justify reversing the Authority’s classification of these employees as “professional” during the past 30 years.
Thirty years of uninterrupted Authority recognition of the “professional employee” status of the PPQ Officer, now Agriculture Specialist, constitutes solid precedent the Regional Director is not free to ignore.  While theoretically he may be empowered to reach an opposite conclusion -- that they are “nonprofessional employees” -- assuming his underlying findings, derived from the record, can support that conclusion, but first he must acknowledge his conclusion or ultimate finding is inconsistent with Authority precedent recognizing Agriculture Specialists as “professional employees,” and then he must explain why he elects to depart from this precedent and past recognition.  See Nat’l Federation of Federal Employees v. FLRA, 369 F.3d 548, 552-54 (DC Cir. 2004) (“[T]he Authority may depart from its precedent, but as we have explained, ‘[a]n agency changing its course must supply a reasoned analysis indicating that prior policies and standards are being deliberately changed, not casually ignored.’” (Citation omitted.)); Nat’l Treasury Employees Union v. FLRA, 399 F.3d 334, 340-42 (DC Cir. 2005); and Nat’l Federation of Federal Employees v. FLRA, 412 F.3d 119, 121, 124 (DC Cir. 2005).
Here, the Regional Director does not follow Authority precedent, does not even acknowledge it, and does not provide a reasoned explanation as to why he does not follow it.  The Authority has no accepted precedent for ignoring its own precedent, particularly when, as here, doing so violates established principles of federal administrative law.  The Regional Director’s Decision and Order on this point is, as a result, arbitrary and capricious and, therefore, illegal.  NFFE v. FLRA, 412 F.3d at 121.

B. No Post Hoc Findings or Argument Can Save The Regional Director’s Unprecedented Disregard of the Representational History of Agriculture Specialists.
It is unavailing to argue after the fact that the duties and qualifications of the PPQ Officers have changed so materially since they first put on their CBP badges that they, as Agriculture Specialists, no longer satisfy the statutory criteria for “professional employees.”  That is not what the Regional Director finds, and that is not what the record in this proceeding will support.  The record supports just the opposite conclusion.  Their duties and qualifications have not materially changed. 

According to the Regional Director’s own findings, a CBP management level work group “created the position of Agriculture Specialists to preserve the duties performed by PPQ Officers at CBP.”  (Emphasis added.)  D&O at 25.  See also Tr. 1594.  That preservation succeeded.  The transferred PPQ Officers currently perform substantially all of the duties they as individuals had performed as PPQ Officers at APHIS/PPQ.  See e.g. Tr. 1602-03, 2310, 2611-12, 2641, and 2643-44.  These Officers transferred with their positions.  They are the same employees currently charged with performing agriculture quarantine inspections (“AQI”) at CBP who performed identical “AQI” functions when assigned to APHIS/PPQ.
/  The so-called domestic duties assigned to APHIS/PPQ, eliminating pests and diseases established in the United States, and the duties of the PPQ pest identifiers did not transfer.  These duties and the same USDA employees who performed them remained behind at APHIS/PPQ following the March 1, 2003 split.
/  D&O at 25; Tr. 1592, 1682.
The duties did not change; and the day-to-day mission did not change.  While the agency for which the former PPQ Officers now work is part of the Department of Homeland Security (“DHS”) and while that Department has been given a broad mission encompassing, among other goals, protecting the country from terrorism, the record clearly shows these ex-APHIS/PPQ employees have been assigned no separate active roles in carrying out that particular mission.  Instead, each Agriculture Specialist witness testified that he or she recognizes his or her day-to-day mission is to protect American agriculture, one of the primary missions, along with fighting terrorism, Congress expressly gave DHS in Section 101(b) of the Homeland Security Act.  See NAAE Post-Hearing Brief at 32-33; see, e.g. Tr. 373, 409-10, 2357-58, 2476, 2620, 2643, 2658, 2697-98, 2860, and 2822.  This is the same mission the Agriculture Specialists carried out while employed as PPQ Officers at APHIS/PPQ prior to March 1, 2003.  Contrary to what the Regional Director asserts (D&O at 26), their prior duties as PPQ Officers included preventing bio- and agro-terrorism.  Tr. 247-48, 337, 2620; NAAE Ex. 4, p.2.
C. The Regional Director Places Agriculture Specialists In the Anomalous and Unprecedented Position of Being Deemed “Non-Professional Employees” For Unit Purposes While Classified As “Professional Employees” For All Other Purposes.  


There is no known Authority precedent for the conflicted status of Agriculture Specialists created by the Regional Director’s findings deeming Agriculture Specialists not qualified to be treated as “professional employees” under 5 U.S.C. § 7103(a)(15). The consequence of these findings is to deprive Agriculture Specialists of their statutory rights to determine whether they wish to be included in the same representational unit with non-professionals, primarily CBP Officers, and to be represented by NAAE, even though OPM and the Authority continue to recognize they are professional employees for all other purposes.

CBP’s classifier in March 2004 placed the 1,300 former PPQ Officers, now “Agriculture Specialists,” in the General Biological Science GS-401 series position.  OPM classifies this position as a professional position.  See footnote 2 supra, citing NAAE Ex. 10, p. 39; Tr. 2221-22.  Furthermore, the Authority classifies the former GS-436 PPQ Officers, now CBP Agriculture Specialists, as exempt from the provisions of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §§ 201 et seq., precisely because they are professional employees within the meaning of the FLSA.  Tr. 233.  The Labor Department’s definition of “professional employee” for purposes of administering the “professional” exemption from FLSA coverage is very similar to the one Congress adopted in CSRA, except that it includes an 80 percent minimum performance threshold for professional duties.
/  See 29 CFR § 541.3.

The Regional Director’s factual analysis of the record addressing the question of the “professional employee” status of Agriculture Specialists omits any reference to the evidence establishing that OPM and the Authority currently consider, and will continue to consider, Agriculture Specialists to be “professional employees” even if the Regional Director’s findings on this issue remain undisturbed.
/  The Regional Director makes no effort in the D&O to rationalize this patent disparity.

NAAE has been unable to uncover any Authority decision discussing the efficacy of creating fundamentally conflicting employee statuses for the same federal employee or group of federal employees.  And this is precisely what the Regional Director’s findings will create unless the D&O is reversed upon review.  Lacking any precedent, the Authority will for the first time condone removing the long-recognized “professional employee” status of a large unit of federal employees in a unit representation proceeding while retaining and protecting their status as professional employees for job classification and FLSA exemption purposes.  Upon review, the Authority should carefully consider the implications of the anomalous condition this case creates absent a reversal of the findings of the Regional Director.
D. The Regional Director’s Factual Assessment of Agriculture Specialists as Non-professional Employees Constitutes Clear and Prejudicial Error.

The Decision and Order of the Regional Director erroneously finds that Agriculture Specialists “have little discretion in performing their work for CBP” and that the duties Agriculture Specialists perform “require little consistent exercise of discretion and judgment.” D&O at 360-37.  He also commits clear and prejudicial error in finding that the work of Agriculture Specialists “is [not] predominantly intellectual and varied” and that “a substantial part of the work of Agriculture Specialists consists of manual labor.”  D&O at 37-38.  
Each of these factual findings goes to the heart of the statutory definition of “professional employee” and is erroneous and unsupported by the record evidence.  Together, they reflect a total disregard of the favorable employee evidence as a whole, particularly the testimony of the Agriculture Specialists who appeared as witnesses in this proceeding.  The summaries of their testimony appearing in NAAE’s post-hearing brief, but ignored in the D&O, fairly portray this evidence.
The Regional Director’s factual analysis of the USDA manuals and how they are used on the job forms the backbone of his erroneous factual findings about the lack of discretion, judgment, and intellectuality associated with performing AQI work.  With respect to the manuals and their use, the D&O finds the manuals fix the protocol for how the Agriculture Specialists must carry out their jobs, constituting a roadmap from which they may not deviate, leaving them little or no room for discretion and requiring little or no exercise of judgment.  D&O at 32-35.  The D&O vastly oversimplifies the job responsibilities of the Agriculture Specialists and completely ignores the clear, fully corroborated testimony of the Agriculture Specialists as to how they use these manuals.  
Without an accurate understanding of the process of AQI clearance work, which the D&O does not display, it is not possible to fairly assess whether and to what degree the Agriculture Specialists must exercise judgment, discretion, and intellectual prowess in carrying out their AQI functions.  The process of clearing foreign-arriving passengers, baggage, and cargo for agriculture purposes is far more complex than the D&O suggests.  Access to the manuals is only one small part of this process.  Contrary to what the Regional Director finds (D&O at 35), the USDA manuals list only what commodities are enterable.  Tr. 2615-16.  That is, they provide the Agriculture Specialist a list of those items that may enter the stream of commerce in the United States if and only if (1) the Agriculture Specialist determines they are free of insects, pests, and diseases or (2) if they are not, the Agriculture Specialist determines (with confirmation, if necessary, from the USDA or CBP Identifier
/) the insect, pest, or disease found on the plant, vegetable, fruit, etc. is not actionable, i.e. is not harmful to U.S. agriculture.  The Regional Director misses the nuances of these interrelated steps.
To start with, even before the Agriculture Specialist can begin to use the manuals, he or she must be able accurately to identify the commodity he or she discovers in the passenger baggage or aircraft/ship environment or in the shipment he or she is clearing for introduction into commerce in the cargo environment.  This is not an easy task in many instances.  For example, an Agriculture Specialist who teaches AQI-related functions at JFK International Airport introduced into evidence as examples of the difficult identification process two guides he uses in his classes that are not distributed by CBP or USDA.  Prepared by foreign countries, they list 49 varieties of citrus fruit and 147 varieties of grasses that may or may not be prohibited from entering those countries.  NAAE Exs. 16, 17; Tr. 2776-78, 2780-82.  These fruits and grasses may or may not be enterable into the United States either, depending upon country of origin.  Id.  The Agriculture Specialist must be able to identify and differentiate between and among these fruits and grasses.  Id.  The detailed testimony of Agriculture Specialist Michael Russo on the difficulty of and complications inherent in identifying citrus fruit and grasses was repeated with varying degrees of specificity and with other examples of hard-to-identify commodities by other Agriculture Specialist witnesses.  See e.g., Tr. 2323-24, 2394-95.
Neither the USDA manuals nor these lists of citrus fruit, grasses, and similar products prepared by foreign countries are of any help in the commodity identification process.  Tr. 2778, 2834-35.  Identification requires the Agriculture Specialist to exercise his or her independent judgment, based upon the employee’s educational background, experience, and training in the biological sciences.  Id.  Clearly, identification relies upon the intellectual ability of the employees involved.  To find, as the Regional Director has, that it does not is to ignore the uncontroverted record evidence in this proceeding.  
After identifying the commodity, the Agriculture Specialist’s next task may or may not prompt him or her to consult the manuals on enterability, depending upon the depth of the Specialist’s knowledge about and experience with the identified commodity.  Tr. 2443.  The Agriculture Specialist’s decision on enterability triggers several subsequent judgment- and discretion-based decisions and steps in the AQI process.  If not enterable, i.e. prohibited, the item may, under certain circumstances, nevertheless be let in,
/ or it may be seized and eventually destroyed; in the cargo environment, the broker or importer may be given the additional option of re-exporting the commodity.  The Agriculture Specialist may or may not issue the “guilty” passenger or broker a civil fine or penalty for the discovered violation of law, depending upon the circumstances.  Whether to do so and the amount of the fine is left up to the judgment and discretion of the individual Agriculture Specialist.  Tr. 426-27, 1824.  The manuals are of no help in this decision-making, and prior approval of a supervisor is not required.  Tr. 1696-97, and 1824.
If the imported commodity is enterable, the Agriculture Specialist must decide how to inspect it in the cargo environment.  While a fixed minimum percentage of boxes, containers, etc. making up the foreign shipment is specified in the manuals for inspection, the Agriculture Specialist must decide whether, under the circumstances known to the Agriculture Specialist, a greater percentage or even all of those boxes or containers should be opened and their contents inspected.  (It is not limited to “an extra percent” as the Regional Director erroneously finds.  D&O at 35.)  This “how to” and “how many” determination is not a manual based decision.  It requires application of the science based education, experience, and training of the Agriculture Specialist.  It involves an agriculture pest/disease risk analysis and assessment and knowing the country of origin, the time of the year, the history of the importer/broker, and the level of danger the potential pest, disease, or contaminant presents to U.S. agriculture, among other factors.  It also depends upon whether the Agriculture Specialist is looking for smuggled goods, mismanifested commodities, or merely insects, disease, or other contaminants.  Tr. 1704, 1830-31, 2056-57, 2440-41, 2452, 2657, 2849-50, 2852, 2855, and 2865.  How to inspect is an intellectual exercise requiring the Agriculture Specialist to use his or her discretion and independent judgment.  The Regional Director’s findings to the contrary simply can not be squared with the testimony of the Agriculture Specialists who actually perform these AQI tasks on a daily basis.  
Even in the passenger and baggage environment, the Agriculture Specialists must constantly exercise judgment and discretion in determining which bags to X-ray or open and search.  This judgment requires application of a number of risk-assessment techniques -- interviewing passengers, reviewing their declarations, observing their conduct and types of bags they carry, assessing their country of origin, etc. Tr. 426-27, 2320-21.  Agriculture Specialists have only about 45 seconds to make these X-ray-and-search decisions in passenger secondary clearance.  Tr. 1645-46.

If the Agriculture Specialist upon inspection discovers a potential contaminant -- an insect, a weed seed, dirt, sand, or disease -- he or she must make a determination on the spot, in the field, as to whether that contaminant is actionable.  Tr. 1841-42.  This in turn requires the Agriculture Specialist to apply his or her scientific background, training, and experience to identify the contaminant, at least down to the order and family.  The identification of the pest or disease is complicated.  If this identification leads the Agriculture Specialist to conclude the pest, disease, or contaminant is not actionable, the Agriculture Specialist may “release” the commodity, a critical decision with potentially severe economic repercussions.  Tr. 1841-42, 2328-30, 2395-96, 2619, 2769-70, 2829-31, 2854.  On-the-job pest and disease identifications occur routinely.  Tr. 2829.  As every Agriculture Specialist confirmed, the USDA manuals are no help in this identification process.  See e.g., Tr. 2656, 2769.
If the Agriculture Specialist is unable to identify the insect or pest or, upon identification, concludes it is or may be actionable, the Agriculture Specialist holds the shipment, seizes the commodity from the passenger, and refers the pest to an Identifier, normally but no always in USDA, for positive identification and determination as to actionability.  Tr. 1843, 2376, 2396, 2616-17, 2647-49.  Even if found actionable, the Agriculture Specialist must know, based upon his or her education, training, and experience (and not upon anything in the manuals), whether the actionable pest or disease is treatable, by fumigation or otherwise.  If it is not, the options the Agriculture Specialist gives the importer are limited to destruction or re-exportation.  Tr. 2449-50, 2833-34.
Contrary to the Regional Director findings, the manuals are mere guidelines.  They often have gaps, gray areas, and ambiguities.  See footnote 8, supra.  The Agriculture Specialist must use his or her own educational background, experience, and training to interpret the manuals, fill in the gaps, and effectively use and apply the information found in the manuals.  Tr. 2106, 2330, 2426, 2444-45, 2445-48, 2764-65, and 2785.  The manuals, even to the extent they clearly list an enterable commodity, can be flat wrong, not just inconsistent as the Regional Director finds.  Agriculture Specialists must be alert to detect these errors, relying upon their education, experience, and training.  They routinely discover errors in the manuals; one Agriculture Specialist finds these errors “all the time.”  Tr. 2106, 2785-89, 2791; NAAE Ex. 18.  The Agriculture Specialists react to these errors, bringing them to the attention of USDA for correction of the manuals.  Tr. 1703, 2787-89, 2791.  As the manuals themselves point out, “Rely upon your practical experience and professional judgment, then take the following steps. . . .”  (Emphasis added.)  Tr. 2766; NAAE Ex. 13.  
There are other significant AQI activities the Agriculture Specialists must complete on a frequent if not daily basis in which manuals play no part and which require the exercise of independent judgment and discretion.  In addition to the entire discretionary framework of assessing civil penalties, the manuals do not purport to address the complex enforcement of CITES, the monitoring, investigation, and enforcement of airlines and caterer compliance agreements, the discovery of live birds and animals, the detection and handling of mismanifested commodities, and the issuance of permits for imported cell cultures.  Tr. 2071-72, 2477-78, 2619, 2657, 2772-75, 2803.
The Regional Director’s ultimate finding that “the duties of an Agriculture Specialist require little consistent exercise of discretion and judgment” rests upon two principal underlying findings -- the manuals “significantly prescribe the protocol an Agriculture Specialist must follow,” and the “Agriculture Specialists are required to hand off their findings to those with greater expertise [Identifiers] before important decisions can be made.”  D&O at 37.  As shown above, these factual underpinnings can not be reconciled with the record evidence in this proceeding.  The manuals simply do not prescribe the protocol the Agriculture Specialists must follow.
/  They provide only a list of what commodities are potentially enterable and prescribe a minimum level of cargo sampling.  The other steps the Agriculture Specialists must follow in order to conduct AQI clearance are numerous, are learned -- in school, at NOT training, and through in-the-field experience -- and require the constant exercise of judgment and discretion.  The Regional Director’s analysis of the professional employee status of the Agriculture Specialists ignores the need of the Agriculture Specialists to conduct risk assessments, accurately identify commodities, identify diseases, pests, and contaminants, determine whether identified pests, insects, or diseases are or may be actionable, assess civil penalties, issue cell culture permits, etc.  The Regional Director’s analysis also ignores the significant short-comings of the USDA manuals -- their gaps, their ambiguities, their inconsistencies, and their errors.

To find as the Regional Director does here that no important decisions are made until after identifiers with greater expertise issue their decisions is to totally misunderstand and misconstrue the role and function of the Agriculture Specialist.  The Agriculture Specialist makes numerous critical decisions impacting commerce before and after and without decisions from the Identifier.  The Agriculture Specialist decides which passengers and bags to inspect, whether a commodity is enterable, what action to take with respect to a non-enterable commodity, how to sample or inspect the shipment, whether the enterable commodity has an infestation of insects, pests, or disease and, if so, whether it is non-actionable and thus enterable based upon identification at the order and family-level, whether to hold or quarantine the infected shipment, and whether to send the detected pest or disease to the Identifier for further identification and actionable determination.  Moreover, even when an Identifier decision on further identification and as to actionability is necessary before decisions on the quarantined commodity may be made, this additional step in the process of completing the AQI function does not mean the Agriculture Specialist’s role up to that point is not that of a professional employee.  Neither the statute nor any case law will support such a notion, and the Regional Director cites none.
In finding the Agriculture Specialist does not consistently exercise discretion in performing his or her AQI duties (D&O at 37), the Regional Director not only ignores the testimony of Agriculture Specialists, replete with examples of how their duties require the daily exercise of discretion, he fails to postulate the definition of discretion against which he measures its exercise.  The Agency’s AQI Policy and Programs expert offers a workable definition: it is the freedom to use judgment, within legal parameters, based upon application of personal background, education, and experience.  Tr. 1700.  By this definition, NAAE submits the Agriculture Specialists exercise discretion on a frequent daily basis as they perform their AQI duties.  The Regional Director’s findings to the contrary are clearly and materially in error and prejudicial. 
The findings of the Regional Director regarding the absence of the consistent exercise of discretion and judgment as well as his finding that the Agriculture Specialists’ work is routine mental work, not predominantly intellectual and varied (D&O at 37), can not be reconciled with the testimony of the Agency’s own classifier, the person who determined to assign the Agriculture Specialists to the extant GS-401 position.  She reports that the grade controlling duties of the GS-401 Agriculture Specialists, performed on a regular and recurring basis, are “targeting and analysis responsibilities,” “serving on special teams,” and “making those very complex risk assessments relative to the noncompliance aspects of . . . commodities and conveyances.”  Tr. 2150-51.  She confirms that these controlling duties must be performed and “occupy substantial amount of the incumbent’s [GS-401 CBP Ag. Specialist’s] time.”  Id.  She determined the Agriculture Specialists’ assigned work justifies the GS-401 position, a position OMB itself classifies as professional.  NAAE Ex. 10, p. 39; Tr. 2221-22.
The Regional Director claims the work is routine because the Agriculture Specialists assertedly “spend time completing routine paper work” and enter data in a database.  D&O at 37.  It is hard to imagine any federal employee, even at the highest level of government, who does not have to complete routine paperwork and enter data into a database on occasion.  The pertinent question is, how much time?  The Regional Director does not attempt to answer that question at all for database entry and describes it only as “some time” for completing paperwork.  The inference he leaves is that such time is significant.  The record will not support any finding of significant time spent on paperwork or data entry.  The one witness who elaborates on the time spent on paperwork describes it as varying from day to day, from none to a lot, but not more than the time he spent while at APHIS/PPQ.  Tr. 2443-44.  Moreover, this paperwork and data entry are ancillary to and an essential, necessary part of the primary AQI functions of the Agriculture Specialist.  These tasks do not detract from their professionalism.  See footnote 5, supra, discussing the 20 percent rule of DOL.
With respect to what the Regional Director characterizes as “manual labor” and somehow quantifies as constituting “a substantial part of the work of an Agriculture Specialist” (D&O at 38), the testimony of the few Agriculture Specialists who address the amount of time spent on such tasks does not support any such finding.  One testified to grinding up and bagging seized items in the passenger environment, but never suggests this disposal work requires any significant amount of time.  Tr. 2817-18.  Another Agriculture Specialist testified to performing the same “disposal” collateral duty, but indicates they do so only in their spare time, when their other AQI work has slowed down.  Tr. 2868-69.  They rotate performing this task among the three or four Agriculture Specialists at the duty post, with the “selected” person taking 1½ to 2 hours a day.  Id.  
There simply is no evidence in the record to support the finding that a substantial part of the work constitutes manual labor.  Agency counsel pressed one Agency expert on Agriculture Specialist duties to quantify the amount of time they spend on tasks involving what he describes as physical exertion.  He declined to do so, could not put a percentage on it or even characterize it as significant.  Tr. 1674-75.  He only allowed as how it “would depend on the assignment.”  Id.  The Regional Director’s finding of substantiality as it pertains to manual labor is based upon pure speculation.  Even the so-called “manual labor” he cites in the D&O is ancillary to and an essential, necessary part of the job controlling duties of the Agriculture Specialists and does not detract from their status as professional employees.
E. Reliance Upon A 1972 Department Of Labor Case And An Analogy To A Librarian Are Unprecedented And Demeaning.  

The Regional Director relies upon a single case in an attempt to buttress his erroneous factual findings on the professional status of Agriculture Specialists.  He cites an obscure 1972 decision of the Assistant Secretary for Labor-Management Relations for the U.S. Department of Labor, U.S. Army Safeguard Logistics Command, Huntsville, AL, 2 A/SLMR 582 (1972), for the proposition that the 1,300 CBP Agriculture Specialists are analogous, in terms of their duties and educational background, to a librarian and, therefore, must be classified as non-professionals just as the DOL’s Assistant Secretary ruled in Safeguard Logistics Command with respect to that lone librarian.  No Authority precedent exists for a Regional Director to rely upon a decision pre-dating the Civil Service Reform Act of 1978 (“CSRA”), 5 U.S.C. §§ 7101 et seq., issued by another agency, to interpret the current statutory criteria against which the Agriculture Specialist’s status as a “professional employee” must be evaluated.  
Disregarding for the moment the fallacious comparison to a librarian, the absence of Authority precedent for determining employment status in reliance upon an interpretation from a 33-year-old case from another agency is particularly egregious here.  The determination of employment status hinges upon interpreting a term of art, “professional employee.”  In Safeguard Logistics Command, that term emanated from a different regulatory scheme, rescinded and superceded by federal statute, the 1978 CSRA.  In other words, the DOL Assistant Secretary was not applying 5 U.S.C. § 7103(a)(15).  That statutory provision did not come into existence until six years later.  He was ruling upon whether the agency’s librarian was a “professional employee” in the context of a 1969 Presidential Executive Order, specifically Section 10(b)(4) of Executive Order 11491 (“EO 11491”).
/  EO 11491 and its progeny prescribed federal sector labor-management relations before Congress finally enacted the CSRA.  As with the current Labor-Management Statute, EO 11491 precluded placing professional and non-professional employees in the same unit without approval of the professional employees.  EO 11491, Sec. 10(b)(4).  However, neither EO 11491 nor any of its amendments contains any definition of “professional employee,” and Safeguard Logistics Command does not disclose within its four corners what, if anything, the DOL Assistant Secretary was using as a guide for his interpretation.  
The public policy the 1969 EO 11491 was attempting to carry out is not apparent from the document itself.  Whatever that policy, it is likely to have been different, perhaps materially different, from the policy Congress sought to implement when it enacted the CRSA nine years later and inserted an extensive definition of “professional employee” into this statute to guide future interpretations of § 7112(a)(5).  See 5 U.S.C. § 7101(a), “Findings and Purposes.”  Section 7103(a)(15) of the CSRA must be applied consistently with and in furtherance of that clearly defined Congressional policy.  That consistency is lacking when as here the Regional Director, in determining the employment status of 1,300 Agriculture Specialists, relies solely upon an obscure 1972 case applying a since-rescinded 1969 EO that does not disclose or discuss underlying policy goals.  Whatever they may have been in 1969 or 1972, they are not or may not be the same policies today.  The Regional Director erroneously limits himself to this 1972 interpretation and its furtherance of this unspoken policy.  

Comparing an Agriculture Specialist to an Army librarian and claiming they are analogous is an unspeakable insult.  It demeans the nature of the duties of the Agriculture Specialist and the significance of those duties.  Safeguard Logistics Command discloses little about the functions of the SAFSCOM librarian except to note that he or she uses a Thesaurus to catalogue and classify technical regulations and reports and turns over special cataloguing or classifying “problems” to a technical documentary review panel.  2 A/SLMR at 585.  Contrary to what the Regional Director suggests, Agriculture Specialists are not in the business of classifying or  identifying insects or diseases.  They do not use USDA manuals in the same way the Army librarian apparently used a Thesaurus.  Agriculture Specialists make a multitude of critical difficult decisions, on a daily basis, based upon their scientific education, training, and background, decisions essential to protecting American agriculture, and they do so often without involving the Identifier.  Moreover, reading a Thesaurus hardly rises to the same level of complexity and technical sophistication demanded of an Agriculture Specialist in navigating, understanding, and applying the information in the USDA manuals.  
While Safeguard Logistics Command does not discuss the importance of the librarian’s job or disclose the consequences to national security or U.S. commerce should the librarian make an error in cataloguing or classifying the technical regulations or reports, it must be assumed this importance is minimal and the consequences of error are minor.  In contrast, the Agriculture Specialists are the country’s first line of defense in protecting American agriculture.  Should they err, by commission or omission, a new pest or disease could establish itself in this country and divert millions and millions of federal dollars to an eradication effort.  Even their day-to-day discretionary decisions on enterability can and do have significant economic impact upon commerce.  See, for example, the testimony about the Agriculture Specialist who mistakenly ordered the destruction of a shipment of 22 boxes of dulce de leche based upon an erroneous decision about its non-enterability.  Tr. 2330.  That example of the independent judgment and consequent responsibility placed upon the Agriculture Specialist underscores the vast difference between the job of the Agriculture Specialist and that of the Army librarian:
Q
[T]o what extent are you exercising independent judgment and discretion in carrying out your functions as an Agriculture Specialist?
A
You’re given wide latitude.  Agriculture Specialists basically are trained to think independently and to act independently.  But you’re held responsible.

In other words, you are not only empowered, but you are encouraged to make decisions.  But you better be right.  If you’re not, you better have a darn good reason for doing what you did, which means, you better understand the biology involved in making the decision that you made because you have to defend it.

Q
What happens if you’re wrong?

A
Well, a lot of things could happen, because basically in some cases . . . you’re dealing with somebody’s fruit at the airport and nothing’s going to happen.  But in some cases you might be dealing with a commodity worth tens of thousands of dollars.
Tr. 2329-30.  Accord Tr. 2770.

II. Agriculture Specialists and Technicians Comprise Separate “Appropriate Units” Within CBP.  

If, as NAAE maintains, the 1,300 CBP Agriculture Specialists are “professional employees” within the meaning of 5 U.S.C. § 7103(a)(15), the statute entitles them to vote on whether they wish to be included in the same unit with non-professional CBP employees, including CBP Officers and possibly CBP Agriculture Technicians.  5 U.S.C. § 7112(b)(5).  If a majority votes “no,” then the statute by inference requires the Authority to recognize this cadre of CBP Agriculture Specialists as a separate appropriate unit for representation purposes.

Regardless of the Authority’s ultimate decision on the “professional employee” status of Agriculture Specialists, NAAE contends they constitute, either separately as “professional employees” or collectively (along with Agriculture Technicians) as “nonprofessional employees,” a separate appropriate unit or  units within CBP under the criteria of 5 U.S.C. § 7112(a).  The Regional Director’s findings and conclusions to the contrary in the D&O are unprecedented, warrant reconsideration based upon established law or policy, and result from clear, prejudicial error concerning substantial factual matters.
A. If Border Patrol Employees Comprise a Separate Appropriate Unit Within CBP, Then So Do Legacy Agriculture Employees.  


The Regional Director concludes that the Office of Border Patrol non-professional employees form a separate and distinct part of CBP and therefore should constitute one of the two units he finds are appropriate within CBP.  D&O at 13-20.  He also concludes the Authority should recognize, without an election, the National Border Patrol Council (“NBPC”) of AFGE as the exclusive representative of the non-professional employees of the Office of Border Patrol unit on principles of successorship and in conformity with the criteria governing the third factor of Naval Facilities Engineering Service Center, Port Hueneme, CA, 50 FLRA 363 (1995) (“Port Hueneme”).  D&O at 19-20.
After finding the CBP Agriculture Specialists no longer are “professional employees” within the meaning of 5 U.S.C. § 7103(a)(15), the Regional Director declines to carve out another separate appropriate unit or units within CBP comprised of Agriculture Specialists and Technicians.  In effect, he denies NAAE’s petitions requesting unit recognition of the two units NAAE has been representing since 1976, citing unwarranted fragmentation.  D&O at 38.  
NAAE submits that the facts and circumstances bearing on the statutory criteria for recognition of separate appropriate units are relatively similar for the employees of Border Patrol and Legacy Agriculture.  The Regional Director, however, inexplicably reaches diametrically opposite and inconsistent conclusions regarding the appropriateness of Border Patrol and Legacy Agriculture employees as separate CBP units for representational purposes.  Under Authority precedent, application of the same “appropriate unit” criteria, employing the same well-recognized factors and analytical framework, should have produced identical findings given the similarities in controlling factual indicia of appropriateness.
The internal inconsistencies in statutory analysis leading to the Regional Director’s two appropriate-unit determinations, one for Border Patrol and one for Legacy Agriculture, presents a novel issue under existing Authority policy.  NAAE respectfully requests the Authority resolve this internal conflict upon review of the D&O.

1. The Regional Director Applies Community-of-Interest Criterion Disparately.  

In analyzing the factors relevant to the community-of-interest criterion in the statute, the Regional Director first discusses the chain of command.  D&O at 15-16.  He observes that under Dep’t of Health and Human Services, Region II, New York, 43 FLRA 1245 (1992) (“HHS Region II ”), whether the proposed unit members are subject to the same chain of command is a relevant factor.  D&O at 15.  He notes the Border Patrol structure transferred “essentially intact to CBP,” id., but observes that this command structure reports outside the old structure to the new Commissioner of CBP, who in turn determines broad matters such as standards of conduct, tables of offenses and penalties, etc.  D&O at 16.  The Regional Director does not find this new chain of command structure for Border Patrol is inimical to the “community of interest” criterion.  
Abhorring consistency, the Regional Director suggests, in contrast, the chain of command structure for Agriculture Specialists and Technicians, although similar to Border Patrol’s, somehow detracts from a community of interest for their proposed agriculture units.  D&O at 39.  As explained in its Post-Hearing Brief at pages 37-39, NAAE’s bargaining unit members in CBP have virtually the same set of first-line supervisors they had at APHIS/PPQ, and, at the large CBP ports such as Los Angeles and New York, where the majority of Legacy Agriculture employees works, they also have the same second-line supervisors.  These Legacy Agriculture supervisors generally do not supervise Legacy Customs or Legacy INS employees.  In other words, the AQI supervisory force of APHIS/PPQ transferred intact to CBP.  Only at the top, where broad policy matters are determined, has there been a significant change in the chain of command for Legacy Agriculture employees.  This same at-the-top change does not deter the Regional Director from finding that Border Patrol employees enjoy a community of interest.  Why not Legacy Agriculture employees, too?  The Regional Director never explains.
/
The next factor the Regional Director examines is the geographical location of the Border Patrol agents following their transition to CBP.  He finds they remain in the same place, a supposedly favorable condition vis-à-vis the community-of-interest criterion.  D&O at 16.  He makes no mention of this same geographic-location factor in his appropriate-unit analysis of the Legacy Agriculture employees.  D&O at 39-40.  There is no question but that they, too, generally work at the same duty stations where they worked as PPQ Officers.  Why not mention this favorable factor?  The Regional Director never explains.
Next, the Regional Director examines the commonality of uniforms, finding the Border Patrol uniforms are different from those of CBP employees, thus presumably supporting a community of interest, although making no such express finding.  D&O at 16.  In setting up this difference, he incorrectly finds, however, that “all other employees of CBP wear navy blue uniforms.”  Id.  The Agriculture Technicians do not.  They, too, wear different uniforms, different from all other CBP employees, including Border Patrol, and, unlike both Border Patrol agents and CBP Officers, they wear no badges.  Tr. 1249.  The Regional Director’s analysis of uniforms, when discussing separate appropriate units for Agriculture Specialists and Technicians, does not mention this difference, omitting any reference to Agriculture Technicians.  See D&O at 38-41.  Nor does he explain the significance, if any, of uniform colors to the community-of-interest criterion.  It is difficult to fathom why such superficial trappings as uniform colors should be given any weight in assessing whether commonly uniformed employees, such as Agriculture Specialists and Agriculture Technicians, have a community of interest among themselves.
The Regional Director’s analysis of Border Patrol uniforms leads to his extensive discussion of badges.  D&O at 16.  What badges have to do with a community of interest is never explained; they are at best just another superficial indicia of that appropriate-unit criterion.  He discounts any negative effect the similarity of Border Patrol badges to Agriculture Specialist and CBP Officer badges has on community of interest by pointing to a visible badge distinction -- the wording on the two sets of badges is different.  Id.  Unlike his Border Patrol analysis, the Regional Director makes no reference to badges or badge differences when analyzing the community-of-interest factor for Legacy Agriculture employees.  See D&O at 38-41.  Because of this omission and resulting disparate treatment, he fails to note that Agriculture Technicians wear no badges and that Agriculture Specialists’ badges, as with Border Patrol badges, also are worded differently from those CBP Officers wear.  Tr. 434; CBP Ex. 26, p. 1.
The Regional Director next discusses the law-enforcement status of Border Patrol agents, focusing only on their retirement benefits and then only upon one difference, apparently early retirement.  D&O at 17.  Nothing in the statute or case law suggests commonality of retirement benefits represents a relevant factor bearing upon the presence of community of interest among active federal employees.  The Regional Director cites nothing to support his consideration of this “difference.”  Consistent with his preceding treatment of the other factors analyzed in connection with Border Patrol, the Regional Director, when discussing the community-of-interest factors for Agriculture Specialists and Technicians, fails to examine or even mention their unique law-enforcement status.  See D&O at 38-41.  What he fails to consider is a very important difference between Legacy Agriculture employees and the other CBP employees, CBP Officers as well as Border Patrol agents:  unlike CBP Officers, Agriculture Specialists and Technicians are not law-enforcement officers at all.  They do not carry weapons.  They do not have the power to make arrests.  Tr. 336, 911-12, 1262, 2094-95.  NAAE submits that this difference goes to the very heart of establishing the community of interest existing among Agriculture Specialists and Technicians.  It is inexcusable for the Regional Director to rely upon law-enforcement differences to support  his finding of a separate appropriate unit for Border Patrol, but then to ignore this same difference when analyzing the community-of-interest factors relevant to Agriculture Specialists and Technicians.
The last two community-of-interest “factors” the Regional Director analyzes in his disposition of the CBP-Border Patrol stipulation are overtime systems and training facilities.  D&O at 17.  In both instances, the Regional Director finds differences favoring Border Patrol that either do not exist or, if they do exist, also exist for Legacy Agriculture employees but are once again ignored in his subsequent analysis of community of interest for Agriculture Specialists and Technicians.  Contrary to what the Regional Director finds, id., not all CBP employees, aside from Border Patrol, are under the COPRA  overtime system.  The Agriculture Technicians are not; they are under FEPA, not COPRA (Tr. 366, 432), and, thus if forced into a unit with CBP Officers, the Technicians will continue to operate under a overtime system separate and distinct from their CBP counterparts, just as Border Patrol will do.  The Regional Director, in his analysis of the Legacy Agriculture appropriate-unit request, makes no reference to the different overtime system governing the Technicians despite finding such a difference highly relevant to his Border Patrol analysis.  The Regional Director never explains why he ignores this difference.
While the Regional Director finds that Border Patrol new-hires go through training at a facility in Astesia, NM whereas CBP Officers are trained at Glynco, GA (D&O at 17, 25), he fails to recognize in his community-of-interest analysis of Agriculture Specialists and Technicians (D&O at 38-41) that differences in training center locations also separate agriculture employees from CBP Officers as well as from Border Patrol agents.  AQI new-hires receive their training at Frederick, MD.  D&O at 26.  
2. The Regional Director’s Cryptic Effective-Dealings Analysis Reflects No Meaningful Differences Exist.  

The Regional Director discusses the evidence he perceives as pertinent to and presumably supportive of effective dealings between Border Patrol’s representative, NBPC, and CBP management.  D&O at 17.  According to his findings, CBP’s Human Resource Office “services” all CBP employees, including Border Patrol, CBP Headquarters sets labor relations policy, the Homeland Security Act requires CBP to recognize and deal with all exclusive representatives elected by legacy agency employees prior to the transition, and agency efforts to negotiate changes in conditions of employment simultaneously with all legacy unions including NBPC “have not always been successful.”  Id.  This analysis of the Border Patrol evidence ends without any express findings applying these “found” facts to the “effective-dealings” factor.  Do they show the relationship between Border Patrol labor and CBP management has been effective?  Do they indicate support for a separate appropriate unit?  The Regional Director never answers or even suggests answers to these two critical questions, framing one of the criteria essential to recognizing a unit as appropriate under § 7112(a).
When the Regional Director finally examines the same “effective-dealings” criterion in the context of assessing whether Agriculture Specialists and Technicians comprise separate appropriate units, he makes essentially the same basic factual findings.  See D&O at 40.  This time, however, he finds that collectively they lead him to conclude that all of CBP is the appropriate unit and that no evidence exists to show a separate unit of Agriculture Specialists or Technicians would promote effective dealings.  Id.  Query then why the same evidence, applicable equally to Border Protection and Legacy Agriculture employees, would not compel an identical conclusion?  The Regional Director leaves this disparity in ultimate findings unexplained in the D&O.
3. The Regional Director Predicts Efficiency Of Operations For Border Patrol Based Upon Facts Common to Legacy Agriculture. 

The Regional Director speculates that a separate unit of Border Patrol agents will enhance the efficiency of CBP operations.  D&O at 18.  In support, he finds that Border Patrol is a distinct organizational component within CBP, operates in a different work environment than Ag Specialists, Technicians, and CBP Officers,
/ and, through collective bargaining with CBP, has dealt with specific concerns of Border Patrol efficiently.  Id.  The Regional Director never discusses NAAE’s evidence and arguments (Post-Hearing Brief at 47-48) demonstrating that CBP’s operations are and will remain efficient should the Authority accept Agriculture Specialists and Technicians as separate appropriate units.  He ignores evidence bearing upon the very factors he cites as demonstrating that recognition of Border Patrol is consistent with efficient agency operations.
The Regional Director finds that recognizing a separate agriculture unit “would be inconsistent with operational efficiency” because “they are part of the OFO organization.”  D&O at 40.  He never explains the significance of or relationship between belonging to the OFO structure and creating operational efficiency.  Whether Agriculture Specialists and Technicians are inside or outside the OFO structure, they are now and will continue to be treated as a separate and distinct group within CBP, just as Border Patrol is, distinguished from the CBP Officer, as well as from the Border Patrol agent, in every meaningful way, except with respect to matters where commonality extends to all CBP employees, including Border Patrol agents, such as HR policy, penalties, and conduct.  Agriculture Specialists and Technicians have and will continue to have their own specialized job series (a professional job series for Agriculture Specialists), specialized AQI job assignments, specialized education in the biological sciences, separate and specialized training, first-line supervisors, access and resort to USDA manuals, constant interaction with APHIS/PPQ and its employees, and absence of weapons and arrest powers.  
In sum, Agriculture Specialists and Technicians carry out and will continue to carry out an entirely different daily mission, protecting American agriculture, than CBP Officers and Border Patrol agents are expected to perform, educated to perform, or trained to perform.  The inherent job and mission differences just as surely separate Legacy Agriculture employees from CBP Officers as they separate Border Patrol agents from CBP Officers.  Yet, the Regional Director never discusses these differences or attempts to rationalize them with his finding that an agriculture unit functioning within the OFO structure would be inconsistent with efficient agency operations.  
The Regional Director finds a separate agriculture unit would run counter to an efficient agency operation also because he claims it “would result in the artificial and unwarranted fragmentation of an integrated organizational structure,” citing Dep’t of Navy, Fleet and Industrial Supply Center, Norfolk, VA, 52 FLRA 950, 967 (1997) (“FSIC”).  If recognizing Agriculture Specialists and Technicians would fragment CBP, then why would the recognition of Border Patrol not also produce a similar fragmentation?  The Regional Director never explains.  Both groups are fundamentally separate on most levels from CBP Officers.  The differences between the agriculture employees, on the one hand, and, on the other, CBP Officers, differences separating one group from the other, currently exist and are neither artificial nor unwarranted.  What is more, they will continue to exist regardless of the outcome of this proceeding.  To assign the word “fragmentation” to describe or characterize these differences is to place a pejorative spin on the unique, specialized functions Agriculture Specialists and Technicians perform and the roles they are assigned to carry out in meeting their own separate primary mission of DHS.  
Lastly, the Regional Director finds that administering three collective bargaining agreements (presumably, NTEU’s AFGE’s, and NAAE’s) is costly, counter-productive, and resource-intensive and, thus, inefficient.  D&O at 40.  Aside from the absence of specific concrete evidence to support this naked finding, the Regional Director fails to explain why these same alleged inefficiencies will not continue to exist in the environment the Regional Director would create through implementation of his D&O, one that recognizes two enormous separate appropriate units, Border Patrol and the balance of CBP.  Two major collective bargaining agreements must still be administered.  Moreover, as NAAE points out in its Post-Hearing Brief at 43-46, ignored by the Regional Director, NAAE’s own 22-page collective bargaining agreement is miniscule in comparison with NTEU’s or AFGE’s, and not even the Agency’s most ardent union critics were able to testify that dealing with NAAE, its bargaining unit, and its collective bargaining agreement, as opposed to NTEU’s and AFGE’s, has hindered agency productivity and efficiency.  Id.  As noted, CBP regularly and routinely implements major changes in conditions of employment without completing negotiations with its unions, often without advance notice to them.  Id.  Complaints about dealing with three unions ring hollow.  Under that theory, dealing with no unions would be most cost effective and productive.
To the extent the Regional Director suggests dealing with three unions rather than two, as he proposes, constitutes “fragmentation,” the Authority has rejected the premise of his mathematical equation.  In dismissing the agency’s argument that a unit is inappropriate because it adds another bargaining unit to those its LER staff must service, the Authority has held that the number of bargaining units is not dispositive.  Dep’t of HHS, Navajo Area Indian Health Service, Shiprock Service Unit, Shiprock, NM and NAGE, Local R-14-146, 49 FLRA 1375,1383 (1994) (“HHS Shiprock”).
B. The Regional Director Unduly Limits The Community-of-Interest Factors He considers.  


Authority precedent requires all analyses of the community-of-interest criterion to examine and weigh all relevant factors tending to “ensure that it is possible for [the unit employees] to deal effectively [with management] as a single group.”  FSIC, 52 FLRA at 960; HHS Region II, 43 FLRA at 1254.  This analytical exercise necessitates an inward-focused examination, how the requested separate-appropriate unit employees as an entity will interact with the Agency.  Do they have a clear and identifiable community of interest among themselves?  This is the proper focus of the statutory inquiry.  
As stated in FSIC, the transferred employees comprising the proposed unit have a clear and identifiable community of interest when they “have significant employment concerns or personnel issues that are different or unique from those of the employees in the gaining organization.”  FSIC at 960.  In its Post-Hearing Brief, NAAE identifies and discusses in depth, with supporting references to the record and Authority case law, the numerous factors it believes collectively establish the community of interest among Agriculture Specialists and among Agriculture Technicians based upon the FSIC standard.  See NAAE Post-Hearing Brief at 31-43.  The Regional Director’s analysis of the community-of-interest criterion ignores all or nearly all of these factors and never discusses NAAE’s arguments demonstrating their relevance.  See D&O at 38-40.  
NAAE’s Brief identifies the unique concerns and issues uniting Legacy Agriculture employees and setting them apart from CBP Officers as called for in FSIC, the very case on which the Regional Director relies so heavily.  These concerns and personnel issues stem from the following unique attributes of their status as Agriculture Specialists and Technicians: their separate and distinct biological job series; their educational background in the sciences; their shared skill sets in searching for, detecting, identifying, and preventing introduction of agriculture pests, diseases, and contaminants; their job titles, “Specialists”; and their status as “professional employees” (for the Ag Specialists); their enforcement of agriculture regulations, not customs or immigration regulations; and their pursuit of a common “primary mission,” protecting American agriculture.  See NAAE Post-Hearing Brief at 31-35.  The Regional Director’s community-of-interest analysis never mentions even one of these distinguishing attributes.  
These unique “agriculture” attributes lead to significant common employment concerns and personnel issues among the Agriculture Specialists and Technicians.  NAAE specifies the following such concerns and issues in its Brief:  hampered job performance resulting from lack of sufficient qualified personnel at CBP; management efforts to curb their rights as professionals to continue to exercise discretion and independent judgment in making agriculture regulatory decisions; roadblocks raised to coordinating AQI program efforts at CBP with their counterparts at APHIS/PPQ; and constant management disregard for local negotiating rights of NAAE bargaining unit members at the local level.  See NAAE Post-Hearing Brief at 35-36.  The Regional Director ignores these common unifying personnel concerns and issues, but without ever finding they are not relevant to the community-of-interest determination the statute requires him to make.  D&O at 38-40.

Drawing again from FISC, NAAE points to another designated relevant factor, the degree of interchange between the organization components, as supporting a finding of community of interest among Legacy Agriculture employees.  NAAE Post-Hearing Brief at 40-42.  The record shows that cross-legacy agency interchange is minimal: cross-training is only a job-familiarization tool because interchange of job assignments is non-existent; cross-application for each other’s job vacancies occurs only rarely; and even when boarding airplanes and ships or manning primary and secondary passenger clearance areas together, Legacy Agriculture employees are inspecting for entirely different items than CBP Officers.  NAAE Post-Hearing Brief at 13.  Of these areas of potential interchange, the Regional Director mentions only the shared “unified primary and Advance Targeting Units.”  D&O at 39.  He also mentions synchronized schedules, id., but fails to note that working the same shifts does not bring the Legacy Agriculture employees into close contact with Legacy Customs or INS employee from a work-accomplishment perspective.
Although not a FSIC-designated community-of-interest factor, the Authority recognizes budget and financial arrangements for the requested appropriate unit as a relevant consideration.  HHS Shiprock at 1382; U.S. Dep’t of Army, Military Traffic Management Command, Alexandria, VA and AFGE Local 909/2, AFL-CIO, 60 FLRA 390, 396 (2004) (“Army MTMC”).  Agriculture user-fees, set by Congress and collected entirely by USDA and dispersed to CBP, fund all AQI activities of Agriculture Specialists and Technicians, representing virtually 100 percent of their CBP duties.  None of these fees may fund any non-AQI function.  Tr. 1362-65, 1383-84, 1448-51, 1457; CBP Ex. 54; See NAAE Post-Hearing Brief at 42.  Thus, centralized budgeting or at least a common source of funding for all of CBP is lacking.  Compare Army MTMC at 395.  The Regional Director’s analysis of community of interest never touches upon unit budgeting, finances, or funding.
/  This is indeed a relevant factor under Authority precedent.
The Regional Director is not free to pick and choose among clearly relevant factors that, according to Authority precedent and policy, unquestionably bear upon the existence of a community of interest among Agriculture Specialists and Technicians.  He must consider the totality of the circumstances in making an appropriate-unit determination.  See D&O at 15.  He is not free to accept and apply those facts and factors supporting a pre-ordained outcome while ignoring those that do not.  That is, however, precisely what the Regional Director has done here or at least appears to have done.  He has not heeded his own admonition to consider all of the circumstances.
The flexibility the Authority affords Regional Directors to consider and weigh evidence pertinent to the community of interest criterion of § 7112(a) does not extend that far, particular when as here the Regional Director ignores the factors petitioner NAAE brings to his attention and provides no rationale for his implicit dismissal of their relevance.  The Authority on review of the D&O must address this unprecedented selectivity and prejudicial handling of the factual record in this proceeding.  
C. The Regional Director Turns The Statutory “Appropriate-Unit” Analytical Framework On Its Head.  


The Regional Director, in analyzing whether CBP Agriculture Specialists and Technicians, constitute separate appropriate units within CBP, strays from the applicable statutory criteria.  He examines the community-of-interest criterion as though the pertinent issue is whether Legacy Agriculture employees have a community of interest with CBP as a whole, not just with each other.  See D&O at 38-41.  That is not what the statute directs.  The statute is clear on its face: it states that a separate “appropriate unit” shall be determined to exist “if the determination will ensure a clear and identifiable community of interest among the employees in the unit,” in addition to other criteria.  (Emphasis added.)  5 U.S.C. § 7112(a).  Thus, the proper focus of the statutory inquiry is on whether the employees who comprise the proposed separate unit, the Agriculture Specialists and Technicians, in this instance, have an identifiable community of interest among themselves, not whether they also may have a community of interest with a larger group of CBP employees.  The Regional Director never makes this properly focused analysis.  See D&O at 39-41.
The Regional Director obliterates the distinctions between Legacy Agriculture employees and CBP Officers by combining his unit analysis of the three statutory criteria, discussing in the same paragraph, and sometimes even the same sentence, the factors allegedly pertinent to whether all three proposed units -- Agriculture Specialists, Agriculture Technicians, and all of CBP, minus Border Patrol -- are appropriate units.  D&O at 38-41.  The net effect of this blended analysis is to blur the factor analysis capable of showing that separate units of Agriculture Specialists and Technicians are appropriate while at the same time showing that a unit comprised of all CBP employees except Border Patrol also may be appropriate.  Only by taking each proposed unit of employees separately through the three-step statutory analysis could the Regional Director conduct a fair and complete appropriate-unit assessment.  He has not done so here.  As a result, the Authority can not determine, based upon his convoluted analysis, whether Agriculture Specialists and Technicians qualify as separate appropriate units under § 7112(a) even though a unit consisting of all of CBP except Border Patrol may also represent a separate appropriate unit.  
There is nothing inconsistent about these two “appropriate-unit” determinations under the statute.  In fact, Authority precedent and policy demand an analysis, in the wake of a reorganization like the one creating CBP, that allows for just such an outcome.  It even orchestrates the sequence of that analysis when there are competing unit representation petitions, claiming conflicting scopes of their respective proposed appropriate units.  The Authority must consider first the appropriate unit-claim of the petitioner that, 
will most fully preserve the status quo in terms of unit structure and the relationship of employees to their chosen exclusive representative.  If we find that a petitioned-for, existing unit continues to be appropriate, then we will not address any petitions that attempt to establish different unit structure, because the Statute requires only that a proposed unit be an appropriate unit, not the most, or the only appropriate unit. (Emphasis in the original.)
U.S. Department of Navy, Commander, Naval Base, Norfolk, VA and NAGE, Local R4-1, SEIU AFL-CIO, 56 FLRA 328 (2000), citing Department of Navy, Naval Supply Center, Puget Sound, Bremerton, WA, 53 FLRA 173, 183 n.9 (1997).  The Regional Director’s analytical framework here defies this ordered consideration, one that compels the Regional Director to take up NAAE’s two petitions first before analyzing CBP’s broader petition that will, if granted, disrupt the representational status quo.
The Regional Director’s blended “appropriate-unit” analysis deprives NAAE of the full and fair opportunity, mandated under the statute and Authority case law, to have its petitioned-for units considered separately and part from CBP’s proposed unit as separate appropriate units.  There is no Authority precedent for this garbled analysis, the result of which is, unless reversed, prejudicial to CBP’s Agriculture Specialists and Technicians.  NAAE respectfully requests the Authority to reject this unprecedented analytical approach upon review of the Regional Director’s D&O. 
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�/ The hearing transcript pages (but not the exhibits) referenced in Volume I of NAAE’s Application for Review are attached to this Application as Appendix A, found in Volume II.


�/ In addition, CBP consciously removed the Agriculture Specialists from their GS-436 positions and placed them in the GS-401 position, a position OPM itself characterizes as involving “professional work in biology, agriculture, or related resource management. . . .”  (Emphasis added.)  NAAE Ex. 10, p. 39; Tr. 2221-22.


�/ CBP may have revised the wording of position description (“PD”) of the GS-401 Agriculture Specialist (compared with the wording of the GS-436 PD) when placing the 1,300 former PPQ Officers in this General Biological Science position in March 2004, but their actual duties have remained essentially unchanged.





�/ A few AQI Inspectors who transferred to CBP during the transition had also performed some domestic duties, as well as AQI duties, while working at APHIS/PPQ.  Tr. 400-01.





�/ Activities “which are not an essential part of and necessarily incident to the work described in paragraphs (a) through (c) of this section [the defined professional work]” can not occupy more than 20 percent of the employer’s hours worked during the workweek.  29 CFR § 541.3(d) (2004).





�/ Similarly, the Authority and APHIS/PPQ will continue to recognize the PPQ Officers remaining behind in the GS-436 series as “professional employees,” not just for classification purposes, but also for representational purposes.  The Authority will have to issue a new, amended certificate of representation, or leave the current one in place, following the conclusion of this proceeding.  No matter the outcome of this proceeding, this certificate will have to authorize NAAE to represent all professional PPQ Officers as well as the other named job titles covering former PPQ officers.





�/ Some CBP ports still use Agriculture Specialists to perform the detailed identifications.  Tr. 2647-49.





�/ The Regional Director wrongly finds that the Agriculture Specialist may not deviate from the manuals.  D&O at 33.  They are only guidelines or a resource.  Tr. 1702, 2615-16.  They are frequently and routinely in error (Tr. 2785-86, 2789), not just an “occasional” “inconsistency” as the Regional Director finds.  D&O at 35.  Even items not listed, thus theoretically not enterable, may be enterable if slightly altered physically.  See Tr. 2327, 2379.


�/ In his zeal to denigrate the significance of the discretion and judgment the Agriculture Specialist brings to the table, the Regional Director at two places in his Decision and Order quotes a witness, a quotation misleadingly attributed to an Agriculture Specialist -- its source is a CBP manager, specifically the Assistant Deputy Chief in the Trade Branch (Tr. 2028) -- as saying, “Any and all officers should come up with the same regulatory decision for the same commodity from the same country,” using the manuals.  D&O at 33, 38.  This management observation, quoted out of context, can not be reconciled with the testimony of the real Agriculture Specialists who actually use the manuals.  See, e.g., Tr. 2329-30, 2764-65.  Moreover, the Regional Director fails to note this quoted CBP manager also concedes that these manuals are mere guidelines, procedures, have gaps, and contain errors.  Tr. 2105-06.





�/ Presidential EO 11491 was issued in 1969 and was amended in August 1971 (EO 11616) and again in December 1971 (EO 11636), as well as a number of times thereafter.  The 1971 amendments did not address or affect the “professional employee” provision in Section 10(b)(4) of the 1969 EO 11491.





�/ That “the chain of command for Border Patrol agents is distinct from that of the inspectional workforce found within OFO” (D&O at 16) is irrelevant.  It is irrelevant under the statutory standard.  Moreover, the same thing could be said about Legacy Agriculture’s chain of command, distinct at the field level from Legacy Customs and Legacy INS.





�/ The notion that CBP should recognize Border Patrol as a separate appropriate unit based in part upon its agents working in a different environment than OFO employees is an artificial contrivance.  They work at the border just as Agriculture Specialists, Technicians, and CBP Officers do.  The Agency’s “one-face-at-the-border” jingle is not “one-face-at-the-port.”  Border Patrol agents are tasked with stopping foreign terrorists and other illegal immigrants at the border just as Legacy INS officers are.





�/ In an unrelated summary of the various offices within CBP, he does mention the Office of Finance as “administer[ing] the budget and accounting for CBP, including revenue collection from duties and employee payroll.”  D&O at 22.  This is not correct as to AQI revenues, except for the possibility that USDA/APHIS/PPQ may disperse the user-fee funds it collects to CBP’s Office of Finance.  





-
-


